MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.545/2015. (D.B.)

Nitin Tulshiram Gadpayale,

Aged about 44 years,

R/o Shastri Nagar, Sarda Colony, Armori,

Distt. Gadchiroli. Applicant.

-Versus-

The State of Maharashtra,

Through its Principal Secretary (Forests),
Revenue and Forest Department,
Mantralaya Mumbai-400 032.

The Principal Chief Conservator of Forests,
Civil Lines, Nagpur-1.

The Chief Conservator of Forests,
Chandrapur Circle, Chandrapur.

The Chief Conservator of Forests,
Gadchiroli Circle, Gadchiroli.

Baba Namdeorao Netam,
R/o Onkar Nagar, Chandrapur.

Ajay Kesharao Neralwar,
R/o Karwa, Tq. Sindewahi, Dist. Chandrapur.

Vilas Girdhar Pendurwar,
R/o Palideo Mohalla, Bharamata Chowk,
Sindewahi, Dist. Chandrapur.
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8. Prakashh Jivandas Sendurkar,
R/o Shivaji Nagar, Kahde,
Tg. Bramhapuri, Distt. Chandrapur.
9. Chandrakant Narayan Rasekar,
R/o Vivek Nagar, Sindewahi, Dist. Chandrapur.
10. S.P. Karodkar,
R/o Gadchiroli.
11. S.S. Girsawade,
R/o Chandrapur (Tukum Ward),
Behind Matoshree Karyalaya, Chandrapur.
12. Kartik Munneshwar Awale,
R/o Malor Stores, Durgarpur, Distt. Chandrapur.
13. Balkrishna Wasudeo Gedam,
R/o Chimur, Distt. Chandrapur.
14. Moreshwar Jagannath Mhaske,
R/o Bondala (Kh.) Post. Nandgaon,
Tg. Mul, Distt. Chandrapur.
15. T. Rajurkar,
R/o Lanjeda Ward, Gadchiroli. Respondents
Shri Bharat Kulkarni, the Ld. Advocate for the applicant.
Shri P.N. Wajukar, the learned P.O. for the respondents 1 to 4.
Shri N.R. Saboo, Advocate for respondent Nos. 5to 15.

ORIGINAL APPLICATION NO.761/2015.

Pundlik Murhari Khobragade,

Aged about 51 years,

Occ-Forester,

R/o Bramhapuri Division, Bramhapuri,

Distt. Chandrapur. Applicant.

-Versus-



10.

11.

12.

3 0O.A.N0.545/2015.

The State of Maharashtra,

Through its Principal Secretary (Forests),
Revenue and Forest Department,
Mantralaya Mumbai-400 032.

The Principal Chief Conservator of Forests,
Civil Lines, Nagpur-1.

The Chief Conservator of Forests,
Chandrapur Circle, Chandrapur.

The Chief Conservator of Forests,
Gadchiroli Circle, Gadchiroli.

Baba Namdeorao Netam,
R/o Onkar Nagar, Chandrapur.

Ajay Kesharao Neralwar,
R/o Karwa, Tq. Sindewahi, Dist. Chandrapur.

Vilas Girdhar Pendurwar,
R/o Palideo Mohalla, Bharamata Chowk,
Sindewahi, Dist. Chandrapur.

Prakashh Jivandas Sendurkar,
R/o Shivaji Nagar, Kahde, Tqg. Bramhapuri,
Distt. Chandrapur.

Chandrakant Narayan Rasekar,
R/o Vivek Nagar, Sindewahi, Dist. Chandrapur.

S.P. Karodkar,
R/o Gadchiroli.

S.S. Girsawade,
R/o Chandrapur (Tukum Ward),
Behind Matoshree Karyalaya, Chandrapur.

Kartik Munneshwar Awale,
R/o Malor Stores, Durgarpur, Distt. Chandrapur.
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Balkrishna Wasudeo Gedam,
R/o Chimur, Distt. Chandrapur.

Moreshwar Jagannath Mhaske,
R/o Bondala (Kh.) Post. Nandgaon,
Tg. Mul, Distt. Chandrapur.

T. Rajurkar,
R/o Lanjeda Ward, Gadchiroli.

Respondents

Shri
Shri
Shri

G.G. Bade, the Ld. Advocate for the applicant.

P.N. Wajukar, the learned P.O. for the respondents 1 to 4.
N.R. Saboo, Advocate for respondent Nos. 5to 12 & 14.
None for R. 13 and 15.

ORIGINAL APPLICATION NO.802/2015.

Manohar Lingayya Ghodselwar,
Aged about 52 years,
Occ-Service,

Sai Nagar, Gadchiroli.

-Versus-

The State of Maharashtra,

Through its Principal Secretary (Forests),
Revenue and Forest Department,
Mantralaya Mumbai-400 032.

The Principal Chief Conservator of Forests,
Civil Lines, Nagpur-1.

The Chief Conservator of Forests,
Chandrapur Circle, Chandrapur.

The Chief Conservator of Forests,
Gadchiroli Circle, Gadchiroli.

Baba Namdeorao Netam,
R/o Onkar Nagar, Chandrapur.

Applicant.
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6. Ajay Kesharao Neralwarr,
R/o Karwa, Tq. Sindewahi, Dist. Chandrapur.
7. Vilas Girdhar Pendurwar,
R/o Palideo Mohalla, Bharamata Chowk,
Sindewahi, Dist. Chandrapur.
8. Prakashh Jivandas Sendurkar,
R/o Shivaji Nagar, Kahde, Tq. Bramhapuri,
Distt. Chandrapur.
9. Chandrakant Narayan Rasekar,
R/o Vivek Nagar, Sindewahi, Dist. Chandrapur.
10. S.P. Karodkar,
R/o Gadchiroli.
11. S.S. Girsawade,
R/o Chandrapur (Tukum Ward),
Behind Matoshree Karyalaya, Chandrapur.
12. Kartik Munneshwar Awale,
R/o Malor Stores, Durgarpur, Distt. Chandrapur.
13. Balkrishna Wasudeo Gedam,
R/o Chimur, Distt. Chandrapur.
14. Moreshwar Jagannath Mhaske,
R/o Bondala (Kh.) Post. Nandgaon,
Tg. Mul, Distt. Chandrapur.
15. T. Rajurkar,
R/o Lanjeda Ward, Gadchiroli. Respondents
Shri G.G. Bade, the Ld. Advocate for the applicant.
Shri P.N. Wajukar, the learned P.O. for the respondents 1 to 4.
Shri  N.R. Saboo, Advocate for respondent Nos. 5,7 to10 & 14

None for respondent Nos.6,11,12,13 and 15.
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ORIGINAL APPLICATION NO.805/2015.

Baba Haribhau Deogade,
Aged about 52 years,

Occ-Service,
Vidhya Nagar, Bramhapuri,
Distt. Chandrapur. Applicant.

-Versus-

The State of Maharashtra,

Through its Principal Secretary (Forests),
Revenue and Forest Department,
Mantralaya Mumbai-400 032.

The Principal Chief Conservator of Forests,
Civil Lines, Nagpur-1.

The Chief Conservator of Forests,
Chandrapur Circle, Chandrapur.

The Chief Conservator of Forests,
Gadchiroli Circle, Gadchiroli.

Baba Namdeorao Netam,
R/o Onkar Nagar, Chandrapur.

Ajay Kesharao Neralwar,
R/o Karwa, Tq. Sindewahi, Dist. Chandrapur.

Vilas Girdhar Pendurwar,
R/o Palideo Mohalla, Bharamata Chowk,
Sindewahi, Dist. Chandrapur.

Prakashh Jivandas Sendurkar,
R/o Shivaji Nagar, Kahde, Tqg. Bramhapuri,
Distt. Chandrapur.

Chandrakant Narayan Rasekar,
R/o Vivek Nagar, Sindewahi, Dist. Chandrapur.
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13.

14.

15.
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S.P. Karodkar,
R/o Gadchiroli.

S.S. Girsawade,
R/o Chandrapur (Tukum Ward),
Behind Matoshree Karyalaya, Chandrapur.

Kartik Munneshwar Awale,
R/o Malor Stores, Durgarpur, Distt. Chandrapur.

Balkrishna Wasudeo Gedam,
R/o Chimur, Distt. Chandrapur.

Moreshwar Jagannath Mhaske,
R/o Bondala (Kh.) Post. Nandgaon,
Tg. Mul, Distt. Chandrapur.

T. Rajurkar,
R/o Lanjeda Ward, Gadchiroli. Respondents

Shri
Shri
Shri

G.G. Bade, the Ld. Advocate for the applicant.
P.N. Wajukar, the learned P.O. for the respondents 1 to 4.
N.R. Saboo, Advocate for respondent Nos. 5 to 15.

ORIGINAL APPLICATION NO.97/2016.

Pitambar Gomaji Kumare,

Aged about 46 years,

Occ-Service,

C/o Shri B.D. Ugaonkar's House,

Ramnagar Nagar, Gadchiroli. Applicant.

-Versus-

The State of Maharashtra,

Through its Principal Secretary (Forests),
Revenue and Forest Department,
Mantralaya Mumbai-400 032.

The Principal Chief Conservator of Forests,
Civil Lines, Nagpur-1.



10.

11.

12.

13.

14.

8 0O.A.N0.545/2015.

The Chief Conservator of Forests,
Chandrapur Circle, Chandrapur.

The Chief Conservator of Forests,
Gadchiroli Circle, Gadchiroli.

Baba Namdeorao Netam,
R/o Onkar Nagar, Chandrapur.

Ajay Kesharao Neralwar,
R/o Karwa, Tq. Sindewahi, Dist. Chandrapur.

Vilas Girdhar Pendurwar,
R/o Palideo Mohalla, Bharamata Chowk,
Sindewahi, Dist. Chandrapur.

Prakashh Jivandas Sendurkar,
R/o Shivaji Nagar, Kahde, Tq. Bramhapuri,
Distt. Chandrapur.

Chandrakant Narayan Rasekar,
R/o Vivek Nagar, Sindewahi, Dist. Chandrapur.

S.P. Karodkar,
R/o Gadchiroli.

S.S. Girsawade,
R/o Chandrapur (Tukum Ward),
Behind Matoshree Karyalaya, Chandrapur.

Kartik Munneshwar Awale,
R/o Malor Stores, Durgarpur, Distt. Chandrapur.

Balkrishna Wasudeo Gedam,
R/o Chimur, Distt. Chandrapur.

Moreshwar Jagannath Mhaske,
R/o Bondala (Kh.) Post. Nandgaon,
Tg. Mul, Distt. Chandrapur.
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15. T. Rajurkar,
R/o Lanjeda Ward, Gadchiroli. Respondents

Shri Bharat Kulkarni, the Ld. Advocate for the applicant.
Shri P.N. Wajukar, the learned P.O. for the respondents 1 to 4.
Shri  N.R. Saboo, Advocate for respondent Nos. 5,7 toll & 14
None for respondent Nos.6,12,13 and 15.
Coram:-Shri J.D. Kulkarni,

Vice-Chairman (J) and

Shri Shree Bhagwan, Member (A)

JUDGMENT

(Delivered on this 5" day of November 2018.)

Per:Vice-Chairman (J)

Heard S/s Bharat Kulkarni and Shri G.G. Bade, the
learned counsel for the applicants and Shri P.N. Wajukar, the learned
P.O. for the respondents 1 to 4. Shri N.R. Saboo, the learned
counsel for respondent Nos. 5 to 15.

2. In these O.As., the applicants have requested for
directions to the respondents to comply with the order of this Tribunal
dated 16.6.2015 and further requested that the communication
dated 17.8.2015 be quashed and set aside. It is further requested
that the discrimination and fixation of seniority of the applicants be

removed and the respondents be directed to grant seniority to the
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applicants from their entry point in the service so as to maintain
equity under Article 14 and 16 of the Constitution of India.

3. During the pendency of the O.A., the seniority of
Forest Guards as on 1.1.2015 dated 7.11.2015 was published by
respondent No.3 and revised. It is claimed that such seniority be
guashed.

4. This Tribunal vide common judgment and order
dated 6.1.2017 was pleased to dispose of the applications and
directions were issued to respondent Nos. 3 and 4 to prepare a
seniority list of Forest Guard of North Chandrapur Forest Circle as on
1.1.2015 within three months from the date of order in the light of
observations made by this Tribunal. The aforesaid order was,
however, challenged by newly added respondents in this O.A. i.e. the
respondent Nos. 5 to 15 in W.P. N0.3124/2017 before the Hon'ble
High Court of Judicature at Bombay, Bench at Nagpur. In the said
writ petition, the Hon’ble High Court was pleased to pass the order
on 27.7.2017 and the order of this Tribunal was quashed and set
aside and the matter was remanded to this Tribunal for fresh
decision.

5. We have perused the order passed by the Hon’ble

High Court in W.P. No. 3147/2017. It seems that the order of this
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Tribunal has been quashed with some material observations and the
sum and substance of these observations are as under:-

(1) It appears that the Tribunal was not justified
in allowing the O.A. filed by the respondent Nos. 5
to 9, especially when the respondent Nos. 5 to 9
had not joined as Foresters and the Forest Guards
who would have been seriously prejudiced and
affected by favourable order that could have been
granted in favour of respondent Nos. 5 to 9. It was
necessary for the Tribunal to have directed the
respondent Nos. 5 to 9 to join the petitioners and
other concerned Foresters and the Forest Guards
who would have been affected, if a favourable order
was passed in favour of the respondent Nos. 5 to 9.
(i) The Circular of the Chief Conservator of
Forests who speaks of policy that was in existence
for long dated 14.10.2013 was not considered by
this Tribunal while deciding the O.A.

(iii) It was clearly mentioned that in view of
transfer orders to the North Chandrapur Circle, the
employees would loses seniority and they would be
placed from the bottom of seniority list in the North
Chandrapur Circle. The Tribunal, however, failed to
consider that the respondents in those transfer
orders, said condition was incorporated had never
challenged the said condition till they filed the O.A.
in the year 2015-2016.
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(iv) The Tribunal further failed to consider that if
there was no policy in the year 2006-2007, that the
transferred employee would lose his seniority. If the
transfer was on request, such a condition could not
have found place in the order of transfer of some of
the respondents and the Tribunal erroneously held
that the transfer order of all the employees, such a
condition was not incorporated.

V) In any case, since the order of transfer is
based on assumption that there is no condition in
the order of transfer of respondent Nos. 5 to 9 that
they would loses their seniority and since the
Tribunal has not taken into consideration the reply
of respondent Nos. 1 to 4 and also the fact that the
respondent Nos. 5 to 9 had not joined necessary
parties in the O.A., it would be necessary to quash
and set aside the order. The Tribunal was directed
to grant an opportunity to respondent Nos. 5 to 9 to

join as necessary parties.”

As stated above, the respondent Nos. 5 to 9

mentioned in the order of the Hon'ble High Court are original

applicants.

Whereas the petitioners mentioned by the Hon’ble High

Court are newly added respondent Nos. 5 to 15. Since the

respondent Nos. 5 to 15 have been added, they were given an
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opportunity to file reply affidavit and accordingly they have filed reply
affidavit.

7. The respondent Nos. 5 to 15 are Foresters working
in North Chandrapur Circle. The seniority of various Forest Guards
has to be prepared circle-wise. In Chandrapur District, there are two
circles i.e. North Chandrapur Circle and other being South
Chandrapur Circle. The respondent Nos. 5 to 15 were appointed as
Forest Guards and were promoted as Foresters in North Chandrapur
Circle.  Originally, the applicants were not Forest Guards and
Foresters working in North Chandrapur Circle. Initially, they were
appointed as Forest Guards in South Chandrapur Circle. But on their
request, they were transferred to North Chandrapur Circle. The
seniority of Foresters and Forest Guards was prepared in the year
2015 and in the said seniority list maintained by North Chandrapur
Circle, names of the present applicants were shown below the
names of respondent Nos. 5 to 15, as the applicants were placed at
the bottom of seniority list, since they were transferred from South
Chandrapur Circle to North Chandrapur Circle. In view of this, three
newly added respondents were reverted from the post of Foresters to
the post of Forest Guards on the basis of seniority list prepared in the

year 2015. Being aggrieved by the order of reversion and also by
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placing below the respondent Nos. 5 to 15 in the seniority list in view
of their transfer from South Chandrapur Circle to North Chandrapur
Circle, the applicants have filed separate O.As before this Tribunal for
the relief already stated. As already stated, the newly added
respondent Nos. 5 to 15 thereafter filed writ petition before the
Hon’ble High Court against the judgment passed by this Tribunal and
an opportunity has been given to them to file reply. Since, now the
opportunity has been given to respondent Nos. 5 to 15 to file their
reply affidavit and they were heard on merits, the question will have
to be considered as to whether the actions taken by the respondent
authorities which are challenged in this O.A. are legal and proper.

8. Since the Hon'ble High Court observed that the
Tribunal did not consider the fact as to whether there was a condition
or not regarding loss of seniority in the transfer of the applicant, we
have perused the orders of transfer of the applicant.  The transfer
order in respect of Shri Nitin Gadpayale in O.A.No. 545/2015 is at
page No. 169 in O.A. No.554/2015. We have perused the order of
transfer of the applicant Pitambar Gomaji Kumre dated 30.11.2000 in
0O.A.N0.97/2016. The said order is at page N0.110. From both
these orders, it seems that the applicant Shri Nitin Gadpayale was

transferred from South Chandrapur Circle to North Chandrapur Circle
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on request, whereas Shri Pitambar Gomaji Kumre was transferred
from South Chandrapur Circle to North Chandrapur Circle on
condition that they will be kept at the bottom of seniority list, which in
other words, means that they were transferred on the condition that
they will lose their seniority after transfer. It was further stated that
they will not be entitled to T.A. and D.A., since their transfer was on

request.

9. We have perused the order in respect of the
applicant Pundlik Murhari Khobragade in O.A. No0.761/2015 dated
8.10.1998 (Page 21). The transfer order of the applicant Manohar
Lingayaa Ghodselwar in O.A. N0.802/2015 is at page No0.26 in O.A.
N0.545/2015 and it is dated 12.12.1999, whereas the transfer order
of the applicant Baba Haribhau Deogade is at page No.25 in O.A.
No. 545/2015 and it is dated 24.8.1998. It is material to note that, in
all these three orders, there is no mention that they will be kept at the
bottom of the seniority list or they will lose their seniority in the circle.
It is only mentioned that since their transfer is on request, they will not
be entitled to TA and DA. Thus, it will be clear that, though in the
seniority list, all the applicants are transferred from one circle to other,
the applicant Nitin Gadpayale in O.A.No. 545/2015 and the applicant

Pitambar Gomaji Kumre in O.A.N0.97/2016 were to lose their



16 0O.A.N0.545/2015.

seniority or in other words, they will be kept at the bottom of seniority
list in the circle, since they were transferred on request, whereas in
the similar circumstance, the applicant Pundlik Murhari Khobragade
in O.A. N0.761/2015, applicant Manohar Lingayya Ghodselwar in
O.A. No. 802/2015 and the applicnat Baba Haribhau Deogade in O.A.
N0.805/2015 were not to lose their seniority. There is nothing on
record to show that any policy decision was taken by the Government
about losing or not losing of seniority on request transfer from one
circle to other. No doubt, there are some circulars issued by the Chief
Conservator of Forests in this regard. But those circulars seem to
have been issued subsequently and not prior to the transfer of any of
the applicants. The Hon’ble High Court observed that the circular
dated 14.10.2013 was not considered by this Tribunal. @ The said
circular is placed on record at page No.147, it is issued by the
Additional Principal Chief Conservator of Forests, Nagpur, on
14.10.2013. This seems to have been issued only because some of
the Forest Guards have taken objection to the seniority list as on
1.1.2013 in respect of the Forest Guards. In view of the said

objection, it is mentioned in the said circular as under:-

‘AT TofEdeTsd (I1¢.) IgYT Il HBAvdd Id b g

degedicllel  deleTh  Hadlldiel SwAara el fades ar
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FATGATE  9Ted STelel YA el IGYY dodediaicl ToINaTHh
SASCAH A AT Odedrd fAgdard Id.  HRIAT Seelared
AT FRATEARST o L HAANHT Fel ST AT TISeqor fAger
feoler 3 b, Gfd doeT™ AP Gedlal  3Helol
T feasl &5 8IS, Sivcd=dr Hautd AT feaaTary e e dar
SSCdl YT TROATT gl 31 AT W el Jedld SR
doqeciclel TG dGellel o] HTeledT TeileTehrdl dal SASSAT
HIAH SAUATA 3Telell ATEr & IR a1 3¢, I rarad Golrdl

AT dedad  IEEd  JaEel FEd ¥el  [HAdesd  JAHgG

HASEIEEd [AIAGER I N SRIAE H&ad Ireaad o fedien

Bl T heledl HIAAEDT HJdTell 3gdlel AT HRATGATH HI

10. It seems that thereafter on 6.8.2015, another
circular was issued, a copy of which is at page No0.148 to 150 (both
inclusive). This refers to one circular dated 1.9.2014 issued by the
Government and its relevant statement regarding relevant zero

seniority is as under:-

Uehl  doqediel  GHAT dogedld  Scoll  Sediak  HaTod

o

JeRETHH  dcell dholedl degedld T ASCAAX (zero seniority)
AAU[E SUATT ISl 3RM YT ISTIFGHT 30T Hisarcer
JelesTdiaTagd hIUTAEl araT fhal dpR fhar AraTeRiieT 9ol
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3UREUd el SV ATel, 37T Fa&ard  gfadads radled eamd.
IT HeHldd AT o VR SR, AT
RO AET Rl SSel 3RM TEIUF "Ugd Id. HeI

JideAel  FHAT HAGAR HoofR AredTehged AN o]

YUATETIdd FRIGRT YU HET dAEETH, HERISE U5,

ARTYY AT FHRAGAhgA AT I, X AHIHEAT
gfaemaT guard a9, Jd9 A7 TeHidid 3rsiar Aar 3mohs
a1 WEd SSEATE 3ERTe IEUIRT HEEUH, VU HET

qoAERETh  (ToAdel THT), T TIR @ Hel A

FHII 37T THPREAT.”

11. If the circular dated 6.8.2015 aforesaid is
concerned, it will be clear that it was decided not to accept the
application of transfer from one circle to other unless the employee
gives an undertaking on affidavit alongwith the application that he will
lose his seniority and he will be at the zero seniority in the transferred
circle and that the said affidavit will be considered as valid in the legal
proceedings before the Court. It is stated that the application shall
be accepted only after obtaining such an affidavit. Transfers of the
applicants in these cases from one circle to other were effected long
back before issuance of said circulars. Even though, there is a
condition in the order of transfer dated 30.11.2000 in case of the

applicant Pitambar Kumare in O.A. No. 97/2016 that he will lose the
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seniority on transfer from one place to other, there is nothing on
record to show that, there was any Government policy or circular at
that time.  Transfer of the applicant Nitin Gadpayale in O.A. No.
545/2015 from one circle to other though is dated 26.5.2006, at that
time also, there was no Circular or a Government policy in this
regard, even though it has been mentioned in the order that he will
lose seniority. As against this, the transfer of the applicant Pundlik
Murhari Khobragade in O.A. No0.761/2015 on 8.10.1998, that of
Manohar Lingayya Ghodselwar in O.A. N0.802/2015 on 17.12.1999
and Baba Haribhau Deogade in O.A.N0.805/2015 dated 24.8.1998,
nowhere mentions that they will lose the seniority in the circle. There
Is nothing on record to show that, any of these applicants have ever
requested for transfer with clear undertaking that they will lose their
seniority or will be brought to the level of zero seniority on their
request transfer from one circle to other. Some of the applications
are placed on record to show that no such undertaking was given by
the respective applicants. For example, the application given by the
applicant Shri Nitin Gadpayale dated 9.3.2005 is marked “X” for
identification, whereas that was given by the applicant Shri Pitambar
Kumare dated 4.12.1999 is marked “X-1" for the purpose of

convenience and from both these applications, it will be clear that the
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these applicants never accepted that they were ready to lose their
seniority.  Admittedly, their requests were accepted. In the transfer
order, there was no condition that they would lose their seniority.
Even the applicant Nitin Gadpayale and Pitambar Kumare also
nowhere gave an undertaking that they are ready to accept zero
seniority on their transfer from one circle to other. The circulars
regarding losing of seniority or bringing the employee at zero seniority
on transfer from one circle to other, have been issued subsequently
and in any case not before the transfer of the applicants and,

therefore, such circular cannot be made applicable to the applicants.

12. From the aforesaid facts on record, it will be thus
crystal clear that out of five applicants, there was a condition
regarding bringing the employees at zero seniority on transfer from
one circle to other in the order of two applicants only, whereas in
case of other three applicants, there was no such order. It is true that
the applicants Nitin Gadpayale and Pitambar Kumare have not
challenged the condition of bringing them to zero seniority till they
filed O.A. in 2015. However, it is material to note that the respondent
authorities have used different scale for different employees, as will
be seen form cases of all five applicants in the present case. The

applicants Nitin Gadpayale and Pitambar Kumare will lose their
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seniority, because the condition in their transfer order is that they will
be placed at the bottom of seniority list, whereas in the similar
condition, the applicants Nitin Gadpayale, Manohar Ghodselwar and
Baba Haribhau Deogade will not lose their seniority, since their
orders of transfer did not mention about losing of seniority or placing
them at the bottom of seniority list.  This is absolutely a
discrimination.  We have perused the orders of appointment of
different applicants. It is material to note that the applicant in O.A.
No. 545/2015 Nitin Gadpayale is working as Forest Guard since
18.7.2015, the applicant in O.A. No. 761/2015 Pundlik Murhari
Khobragade was working as Forest Guard since 17.12.1984 and
was promoted as Forester vide order dated 2.11.2015. The
applicant in O.A. No. 802/2015 Manohar Ghodselwar was appointed
as Forest Guard on 10.5.1989 and transferred to North Chandrapur
Circle in 1999. The applicant in O.A. No. 805/2015 Baba Haribhau
Deogade was appointed as Forest Guard and was transferred as
Forest Guard vide order dated 24.10.1998 and was promoted as
Forester on 11.6.2013. Whereas the applicantin O.A. No. 97/2016
Pitambar Gomaji Kumare was appointed as Forest Guard on
26.11.1990. If the condition of zero seniority is accepted, all these

applicants will lose their seniority in the cadre of Forest Guard
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for the period of their appointment till they were respectively
transferred in the circle. Thus, they will lose their long continuous
service only because their request was accepted for transfer from
one circle to other. Admittedly, there was no rule or legal provision
as regards losing of seniority in case of such transfers at the time
when their request was accepted. Admittedly, none of the applicants
have given any undertaking or affidavit even subsequently regarding

losing of their seniority.

13. The learned counsel for respondent Nos. 5 to 15 as
well as the learned P.O. submit that some of the applicants were
transferred long back on the condition that they will lose their seniority
and this was never challenged by them till filing of the earlier O.As i.e.
O.A. No. 637/2013 and others. It is material to note that, the seniority
list of Forest Guards has been prepared for the first time and it was
challenged in 2015 in O.A. Nos. 637, 641, 642 and 729 of 2013 and
O.A. No. 40/2014. Except the fact that some of the applicants have
not challenged the order of their transfers whereby they have been
kept on zero seniority, cannot come in the way of the applicants,
since there was no occasion for them to challenge the seniority list

except when they have filed O.A. No. 637/2013 and others.
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Therefore, it cannot be said that the applicants are estopped from

challenging the seniority list.

14. It seems that the applicants challenged the zero
seniority list after their transfer in the different circles by filling O.A.
Nos. 637, 641, 642 and 729 of 2013 and O.A. No. 40/2014. All the

O.As stood disposed of on 16.6.2015 with following observations:-

“It is submitted here that, the respondents are
taking appropriate  steps to correct the
discrepancies, came to their notice during the
course of hearing of the matter. The respondents
further undertake that, they will correct the seniority
list and will take necessary steps in accordance
with law and will show the proper placement of the
individual employee i.e. Forest Guard in the
seniority list considering the effect of request
transfer made by the Forest Guard from one circle
to another circle. The respondents further undertake
that they will not give any discriminatory treatment
while preparing the fresh seniority list of the Forest
Guards. After preparation of the fresh seniority list,
the respondents will take further necessary steps to
rectify the mistake occurred on earlier occasions
and these process will be carried out within a period
of 6 months from the date of order of this Tribunal.

In view of the aforesaid undertaking the Tribunal will
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find that the issue involved in the present O.A. has
been resolved and therefore, the O.A. filed by the

applicant is liable to be disposed of.

The learned counsel for the applicant has no

objection for passing the order accordingly.

In view of the above, the O.A. stands
disposed of. It is expected that the respondents
shall abide by the undertaking given as above. No

order as to costs.”

15. It is an admitted fact that, in view of the directions
given by this Tribunal as aforesaid on 16.6.2015, the respondents
have revised the seniority list and have given proper placement to the
applicants. However, prior to that; the seniority list of 2015 was
published in which the applicants were considered at zero level
seniority in view of conditions in the order of transfer of some of the

applicants.

16. As already stated, there is no Government policy
nor there is any amendment to the seniority rules made by the
respondent authorities so as to legalize losing of seniority in case of
transfers of Foresters / employees from one circle to other. The
seniority has been shown at zero level only on the basis of some

circulars issued by the Chief Conservator of Forests and the
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Additional Principal Chief Conservator of Forests, Nagpur. Even for
argument sake, such circulars are issued, but the same cannot take
place of law, since such circulars will be against the provisions of

Maharashtra Civil Services (Regulation of Seniority) Rules, 1982.

17. It is material to note that, after the judgment
delivered in O.A. Nos. 637, 641, 642 and 729 of 2013 and O.A. No.
40/2014 on 16.6.2015, the respondents have correctly published the
seniority list vide letter dated 12.6.2017 as on 1.1.2017. The letter
accompanying the seniority list is at page Nos. 156 and 157 and in
the said letter, in the very opening para, it has been admitted that
there were no rules or circulars regarding zero seniority list of transfer
from one circle to other. This fact can be seen from the following

para in the said letter:-

“fawaifhd 9ol ATARGAT dcalldl TgYY deldedld  3Toledl
JILETRIAT AdToSadadd AT, WRMEHT ATl WsUIs,

ARTYY A HB 37T . 989093, WEL/093, C0YR093, You/09Y
T Qu/0%E GTEH HIUATT el gld. X JaUd Te. €.9.20%0
Wl AT AR QAo Reem g eamad Aok &.
THTHCT03/39/T.3h.296/h-8  f&. €.¢.R0t8 gl HRIAT agellad

IMIeAT  ToRETHTAT  TATSSAdEd  HIodRr T Aoy
AHeAHd e AMHeA AU oF FeliaTeh HeRgdd dgeilel AT
Jeigedid HTelel 3T cIial HAATSTSSAT & deikaleh Jaraiiel Hd
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gt ReATermargs eRuaTd ard. g ATATOT geReTd HIaiean
STTaAT AEHEY FURUT Feel 3 AfgedTd 3T isadT A6T 97E
FUGETE S T STelel gl

18. The seniority list has been corrected in view of
undertaking given by the respondent authorities in those O.As and

the Tribunal was also pleased to observe in the order as under:-

“It is submitted here that, the respondents are
taking appropriate  steps to correct the
discrepancies, came to their notice during the
course of hearing of the matter. The respondents
further undertake that, they will correct the seniority
list and will take necessary steps in accordance
with law and will show the proper placement of the
individual employee i.e. Forest Guard in the
seniority list considering the effect of request
transfer made by the Forest Guard from one circle
to another circle. The respondents further undertake
that they will not give any discriminatory treatment
while preparing the fresh seniority list of the Forest
Guards. After preparation of the fresh seniority list,
the respondents will take further necessary steps to
rectify the mistake occurred on earlier occasions
and these process will be carried out within a period
of 6 months from the date of order of this Tribunal.
In view of the aforesaid undertaking the Tribunal will

find that the issue involved in the present O.A. has
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been resolved and therefore, the O.A. filed by the

applicant is liable to be disposed of.

The learned counsel for the applicant has no

objection for passing the order accordingly.

In view of the above, the O.A. stands
disposed of. It is expected that the respondents
shall abide by the undertaking given as above. No

order as to costs.”

19. From the aforesaid circumstances, it will be clear
that when the services of the applicants were transferred from one
circle to other, there was absolutely no law / rule or circular or policy
decision of the Govt. to transfer the employees on zero level seniority
basis. On the contrary, the respondents have taken different views
while transferring the employees, as some of the applicants were
transferred without losing their seniority, whereas the others were
transferred on the condition that their seniority will be brought back to
zero level in the transferred circle. This is totally a discriminatory

action on the part of the respondent authorities.

20. The learned counsel for the applicants submits
that the respondents / Govt. of Maharashtra also tried to bring Junior
Clerk on zero seniority basis on their transfers from one division to

another and this aspect was considered by this Tribunal in O.A. No.
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571/2015 in case of Sanjiv Tryambak Shinde V/s State of

Maharashtra and others. The judgment was delivered in the said

case by Principal Bench of this Tribunal at Mumbai on 22.12.2015
and held that such circular was against the provisions of Rule 4 (2)
(@ and 5 (2) of the Maharashtra Civil Services (Regulation of
Seniority) Rules, 1982. It was further held that, these rules have
been framed under Article 309 of the Constitution of India and will
prevail over the provisions of any G.R. / Circular. We are satisfied
that the G.Rs issued in this case as regards zero seniority to the
transferred employees from one circle to other are definitely against
the provisions of Rule 5 of 1982 and the G.R. cannot supersede the

rules framed under constitutional provision.

21. We have perused the rules of Maharashtra Civil
Services (Regulation of Seniority) Rules, 1982. Rule 4 (1) of the

Rules reads as under:

“4.- General principles of seniority:- (1) Subject to the
other provisions of these rules, the seniority of a Govt.
servant in any post, cadre or service shall ordinarily be
determined on the length of his continuous service

therein :

Provided that, for the purpose of computing such

service, any period of absence from the post, cadre or
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service due to leave, deputation for training or otherwise
or on foreign service or temporary officiating in any other
post shall be taken into account, if the competent
authority certifies that the Govt. servant concerned would
have continued in the said post, cadre or service during
such period, had he not proceeded on leave or deputation

or been appointed temporarily to such other post :

Provided further that, the service, if any, rendered
by him as result of a fortuitous appointment (except in a
case where the competent authority certifies that it was
not expedient / possible or practicable to make a regular
appointment  strictly in accordance with the ratio of
recruitment as prescribed in relevant recruitment rules,
with the brief reasons recorded therefor), shall be
excluded in computing the length of service and for the
purpose of seniority he shall be deemed to have been
appointed to the post or in the cadre or service on the
date on which his regular appointment is made in
accordance with the provisions of the relevant recruitment

rules.”

The Hon'ble Apex Court in case of Ashok Gulati

V/s B.S. Jain reported in AIR 1987 SCC 424 has laid down the

following proposition relating to determination of seniority:-
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“The date from which seniority is to be reckoned

may be laid down by rules or instructions :

(a) on the basis of date of appointment.

(b) on the basis of confirmation.

(c) on the basis of regularization of service.
(d) on the basis of length of service, or

(e) on any other reasonable basis.

It is well settled proposition that in the absence of
any rule, the length of continuous officiation is a
valid principle of determining the seniority.”

22. The learned counsel for the applicants also invited

our attention to the judgment delivered by the Hon’ble Apex Court in

case of Scientific Advisor to the Defence Minister V/s V.M.

Joseph reported in AIR 1998 SC 2318. In the said case, the

employee on compassionate ground was transferred on request and
was placed at the bottom of seniority list at a transferred place,
thereby the period of service rendered by employee at earlier place
was excluded from considering in determining his eligibility for
promotion.  The Hon’ble Apex Court has held that, eligibility and
seniority are two distinct and different factors. It was, however, held
that even if an employee is transferred at his own request from one

place to another, on the same post, the period of service rendered by
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him at earlier place where he held on permanent basis and had
acquired permanent status, cannot be excluded from consideration
for determining his eligibility for promotion, though he may have been

placed at the bottom in the seniority list at a transferred place.

23. The learned counsel for the applicants has filed list
of Forest Guards in the year 2015 which includes newly added
respondents. It is material to note that, all private respondents seem
to be quite junior to the applicants and the service rendered by the
applicants in the circle prior to their transfers, cannot be discarded for

the purpose of promotion.

24. The learned counsel for the applicants also placed
reliance on the judgment delivered by the Hon’ble Apex Court in case

of Union of India and others V/s C.N. Punnappam reported in AIR

1996 SC 764. In the said case also, it was held by the Hon’ble Apex

Court that the transferred employee from one Unit to other on
compassionate ground and employee resultantly placed at the bottom
of seniority of service done by such an employee at the place from
where he has been transferred, being regular service is to be counted
as experience for purposes of eligibility for promotion at a transferred

place.
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25. The learned counsel for the applicants also placed

reliance on the judgment delivered by this Tribunal in O.A. Nos. 5

and 6 of 2015 in case of Madhav Uddhavrao Yadao V/s State of

Maharashtra and Rahul Ashokrao Sarsamkar and others V/s

State of Maharashtra and others. The common judgment was

delivered on 16.8.2017. In the said case, the provisions of

Maharashtra Civil Services (Regulation of Seniority) Rules, 1982 has
been discussed and the Tribunal observed by referring to the
judgment of this Tribunal in Mumbai Bench in O.A. No. 36/2006

delivered on 14.3.2007 as under:-

“12.The applicant's services all the while being
valid, legal and proper as such, his placement in
the seniority, has to be in terms of Rule 4 of the
Seniority Rules. Even assuming that his transfer to
Pune Division was on his request, and his
placement at Pune Division being in excess of
guota thus fortuitous one, but for that matter,
applicant will not lose his placing in the State
seniority, which has to be prepared and maintained

in terms of Rules.”
Rule 4 (2) (c) of the aforesaid Rules reads as below:

“(c) the seniority of a transferred Govt. servant

vis-a-vis the Govt. servants in the post, cadre or
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service to which he is transferred shall be
determined by the competent authority with due
regard to the class and pay scale of the post, cadre

or service from which he is transferred, the length of

his service therein and the circumstances leading to

his transfer.”

It is clear that length of service of an
employee is a relevant factor while deciding his
seniority when his cadre is changed. He cannot be
asked to forego his earlier service even when
transfer is on request. In O.A. No. 785/2014,
Nagpur Bench of the Tribunal by judgment date d
13.2.2017 has held that para 3 (8) of the G.R. dated
3.6.2011 is not in consonance with Rule 4 (2) (c) of
the Regulation of Seniority Rules and Rules will
prevail over the G.R. In the present case, the
applicants cannot be made to lose their seniority,
even if their transfer to Aurangabad Division was on
their request. At the most, they may be placed
below those employees, who were promoted in the
same year in Aurangabad, when the applicants
were promoted in other divisions, as Cooperative
Officer, Grade-I, before their respective transfers to

Aurangabad Division.”

26. On a conspectus of discussion in foregoing paras, it

will be thus crystal clear that in the order of transfer of the applicants
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l.e. Pundlik Murhari Khobragade, Manohar Lingayya Ghodselwar and
Baba Haribhau Deogade, there was absolutely no condition that their
seniority will be brought to zero level seniority and, therefore, such
conditions in case of the applicants Nitin Tulshiram Gadpayale and
Pitambar Gomaji Kumare will be discriminatory. Admittedly, all
these applicants are senior to respondent Nos. 5 to 15 and they
cannot be brought below the respondent Nos. 5 to 15, merely
because they are transferred from one circle to other and the
seniority gained by them in the earlier circle before transfer cannot be
ignored. We, therefore, find merit in these O.As and hence proceed

to pass the following order:-

ORDER

(i)  The O.A. Nos. 545, 761, 802 and 805 of 2015
and O.A. N0.97/2016 are allowed.

(i)  Final seniority list of Forest Guards as on
1.1.2015 dated 7.11.2015 published by
respondent No.3 is quashed and set aside.

(i)  Since the respondents have complied with the
order of this Tribunal dated 16.6.2015, we
guash the communication dated 17.8.2015.

(iv) The respondents are directed to remove the

discrimination for fixing of seniority of the



v)

(Vi)

(Shree Bhagwan)

Member (A)

Dated:- 5. 11.2018.
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applicants and to consider them from the date
of entry point of their service.

We hold that the seniority list published by
respondent authorities as on 1.1.2017 and
communicated vide letter dated 12.6.2017
shall prevail.

No order as to costs.

(J.D.Kulkarni)
Vice-Chairman (J)
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